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P-R-O-C-E-E-D-I-N-G-S

MR. GARRETT: Well, let me just say, if
we’'re going to ask about those specifics -- and I
think the answer to the last gquestion, too, are things
that really need to be in restriction session here.

MR. STEINTHAL: I would oppose that for
the following reason. We’'re not talking about any
specific licensee’s deal. Their position in this case
as to what the fees that they’'re seeking is public.
And I don’'t see why general questions about the
strategy across the licensee body that was followed
would fall under the restricted record.

ARBITRATOR GULIN: Because if he answers
the question he’s giving away what the license fees
are; is that correct? Isn’t that restricted?

MR. STEINTHAL: Well, is it restricted,
Your Honor, that there are deals that were done in a
given range collectively without identifying what
licensee did what deal? I would say the answer to
that is no.

MR. GARRETT: Well, I would say the answer
to that is yes here. And our position from the outset
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has been consistent here; that if we’re going to be
talking about the rates and terms that are in those
agreements -- whether you want to identify specific
agreements or you want to give an assessment of where
they all are -- that that is something that we
consider to be confidential and not part of the public
record here.

I don’t ask his witnesses to reveal even
general ranges that their deals are in. And I think
we’ve protected the confidentiality of any kind of
rate or term that they had even on a collective basis,
and I think we should be accorded the same courtesy as
well.

ARBITRATOR VON KANN: Is there any great
prejudice to you by taking this in restricted session?

MR. STEINTHAL: I can't say there’s great
prejudice, Your Honor.

ARBITRATOR VON KANN: Okay.

CHATIRMAN VAN LOON: In that case, we’ll go
into restricted closed session at this point. I ask
anyone here who’s not appropriate to step out and put

the sign on the outside of the door.
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MR. GARRETT: Mr. Chairman, I would also
request that the record reflect that we went into
restricted session with his answer to the proceeding
question, where the witness said that all of their
deals had a 15 percent rate added.

CHAIRMAN VAN LOON: John, can you do that
for the previous answer? Thank you.

BY MR. STEINTHAL:

Q Let me try to reframe it since it’s a been
a while gince I asked the question. I think what I
asked, and what I will ask now, is as follows.

Is it true that when you were negotiating
per-performance rates with prospective licenseesg, that
putting aside situations where it was an alternative
minimum fee, like you talked about this morning, and
putting aside Yahoo, which we’ll spend a lot of time
on later, isn’t it true that the rates that you told
licensees you’d be willing to do, and ultimately did,
always ended up by the end of the term at, at least,
.35 cents per performance or above?

A Yeah. I mean, when we started the process

we were at rates that were higher, so we didn’t go
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into the market with that .35-.4 rate in 1999. But
certainly once that rate began to develop in the
market, that’s what -- I would agree with your
statement.

Q And isn’t it true that you did go into the
market with the .4 cents rate as something you had in
mind from a negotiating committee as something that
would be a result that was acceptable to you?

A We thought the rate initially should be
higher than that, but that’s where we ended up very
guickly.

Q Okay. Not that it matters to anybody here
physically in the room, but I think we can go back on
the public record.

CHAIRMAN VAN LOON: Let’s go back on the
public record and remove the sign from the door
outside.

(Whereupon, at 11:53 a.m., the proceedings

went into Open Session.)
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BY MR. STEINTHAL:
Q Mr. Marks, is it fair to say that many of
the 26 licensees that entered into licenses with the
RIAA were unsophisticated in terms of their knowledge

and experience of music licensing?

A I wouldn’t agree with that.

Q You wouldn’t?

A No.

Q Well, is it fair to say that most of them

are unsophisticated from a business standpoint?

A I think they all understood what made
sense for their business, so I wouldn’t agree with
that either.

ARBITRATOR VON KANN: Can I have follow up
to the question a minute ago? And this was in
restricted, so I don’t want to recite the specific
figure. But I think you said in answering this time,
Phil, that initially vyou started out these
negotiations trying to get a higher per-performance
figure than you have requested here, and fairly
guickly had to drop down to the level that is part of
your proposal; is that right?
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THE WITNESS: That'’'s correct.

ARBITRATOR VON KANN: And you had to drop
down to that because the people you were negotiating
with said that’s it; we won’t pay more than that,
sorry? Why did that happen?

THE WITNESS: That'’'s basically right. We
didn’t make any progress in the negotiations in which
we attempted to get that higher rate.

ARBITRATOR VON KANN: So you put those
figures out there,.and people in effect said no way;
if that’s the deal we’re out of here or something?

THE WITNESS: Yeah. They said that we
won’t agree to a deal at that rate.

ARBITRATOR VON KANN: Okay.

BY MR. STEINTHAL:

Q Can you tell me one licensee that said no
way on that per-performance rate?

A I'm just trying to go back and -- there
were people with whom we didn’t reach agreement, that
we dropped down to the .4, and we ended up not doing
the agreement for other reasons.

Q This may be hard to do.
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A Let me just think chronologically.

Cablemusic rejected our per-performance
rate, as 1in our initial discussion. We -- our
discussions with them went, gross revenues/operating
expenses to per-performance, and then back to gross
revenues to the capital amount. And that was because
they thought that the per-performance rate might be
too high, and they wanted to go to a post-revenue
deal.

idJockey, we initially requested rates that
were higher than the rates that were in that
agreement. And that may be the only one that I can
recall at this pointl

ARBITRATOR GULIN: Excuse us.

CHAIRMAN VAN LOON: Thank vou. Please
continue.

BY MR. STEINTHAL:

Q Well, in response to Judge Von Kann, you
said that there were licensees that said, no way. And
that’s what led you to drop from your initial demand
on per performance to the level that you ultimately
adopted as the per-performance rate. And then in
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response to the more recent questions, you identified
two licensees. You didn’t quite use the words "no
way." For example, with Cablemusic you said that they
thought about it, and they thought they’d rather have
the percentage of revenue than the per-performance
rate, correct?

A Yes.

Q So are you basically saying that the
Cablemusic said, upon reflection they would prefer a
percentage-of-revenue approach to a per-performance
approach? Or did they actually say, hey, that number

you gave me on per performance is way too high?

A I would have to go back and look at the
correspondence. I mean, it was all part of a
negotiation. We proposed a per-performance rate.

They rejected that rate as part of the negotiation,
and we moved on to a different type of model.

Q So you're not sitting here saying that
they said "no way", or words of that syllable, in the
negotiation process on a per-performance number, are
you?

A I wasn’t parsing Judge Von Kann’s words
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that -- you know, thinly. I was answering did they
agree to it or did they not agree to it.

Q Okay. Same true of the iJockey situation?

A iJockey was a little bit different. We
proposed rates that were higher, I believe. And then
they said no to those rates, and we ended up somewhere
in the middle.

Q Okay. And we’ll come back to that. And
if we're on the public record I won’t go any further
on that at this point.

Now, I believe you testified on vyour
direct that there was a lot of back and forth on a lot
of different terms in your license negotiations with
the licensees, correct?

A Yes.

Q And you suggested that that was true with
respect to not only economic issues but issues such as
data, security, public service announcements and the
like. 1Is that your testimony?

A Yes, on many occasions.

Q That’s what I wanted to ask you.

Isn’t it true, Mr. Marks, that on many --
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at least 40 or G50 percent of your licensee
negotiations -- the licensees basically just took as
ig the standard terms and conditions in the RIAA
license covering data, reporting, security, et cetera?

A I don’t think 40 to 50 percent is right.

Q Well, let’s try to back it out then.

Certainly you would agree with me that in
some circumstances the licensee just basically was
concerned about what the minimum fee was and whether
they were going to take a per-performance or a
percentage-of-revenue rate; isn’t that right?

A That’'s -- vyeah, that’s a different
guestion than the last one. I wouldn’'t -- no, I
wouldn’t agree with that. The fact that we may have
sent a draft after having business discussions -- or
discussions over business terms -- and that after
agreeing to those additional terms -- the additional
consideration as we’ve termed it -- I mean, it was on
every term sheet that we sent. So I think it was
certainly part of the negotiation process about
whether X rate with X terms was acceptable to them.

Q Maybe you misunderstood my question.
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Putting aside negotiation over fee and
negotiation over whether it’s going to be a
per-performance fee, percentage-of-revenue fee and
what the minimum fee might be -- putting that to the
side -- isn’t it true that in many circumstances there
was virtually no push back by the licensee to the RIAA
on the other terms and conditions in the RIAA form
license?

A There were certainly some cases where they
accepted those terms upon us offering them or asking
for them, yes.

Q And isn’t it true that in a substantial
number of the 25 or 26 licensees that was the case?

A I don’'t think that’s right. I mean, those
-- we discussed those in -- it’s very difficult to
guantify given all the material. But if I were
gsitting here trying to think of a way to quantify it,
I would say most negotiations, those were things that
we discussed at some level or another.

Q Isn’'t it true that it was basically only
the larger more experienced companies that went back
and forth with you on terms and conditions other than
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the economic terms?

A I think that in most of our negotiations
we had either discussions or exchanges of drafts where
those were an issue. I mean, in most instances, when
we put that on the term sheet, the webcaster’'s
response was, "Well, where does that come from?" I
mean, they wanted to know why we were including it.
And we explained that we felt that that was part of
the consideration; the rate would have been a
different rate if that consideration wasn’t there. T
mean that’s what Thappened in the multi-task
technologies agreement. They said, wunder no
circumstances are we going to agree to certain of the
data provisions. And we said, that’s fine; we’re open
to doing that if you pay something additionmal. And
that’s what they agreed to do.

Q Well, again, we’re going to come back to
the specific arrangements. So your testimony is,
then, that in most circumstances there was back and
forth on all the terms and conditions, including the
non-financial terms and conditions. Is that your

testimony?
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A I don’t‘think that’s what I said. I mean,
you were asking me specifically about those additional
consideration items. And my testimony would be that
on many occasions we had discussions that may have
been over-the-phone discussions or actual exchanging
of drafts to change language in some of those
provisions.

Q Well, there’s a difference, isn’t there,
between somebody saying what does this mean, okay, in
terms of getting an understanding of what a clause is,
and somebody actually negotiating with you to change
terms and conditions? You’d agree with me there’s a
difference between those situations, right?

A Yes.

Q Okay. Now, I just want to be clear I have
your answer then.

Is your answer that in most of the times
people actually negotiated changes of those
non-economic terms and conditions?

A I -- I think the answer to that would be
no; that they didn’t negotiate changes, but they were

certainly part of the discussions that we had about
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the consideration for kind of the business deal. And
in some instances they requested changes as it related
to the business deal, and in some instances they
requested changes with regard to the language.

Q It’'s fair to say, thought, isn’t it, that
in the wvast majority of circumstances, after you
explained that those non-economic terms and conditions
were part of the consideration from your perspective,
the RIAA basically said, those are our standard terms
and conditions, and people just accepted them, right?

A Again, the only reason I'm having some
discomfort with this because you’re tryiné to put me
in their minds as to what they agreed to or not and
what their thinking was. And all I'm saying is it was
part of the negotiation. Some of the items we
dropped. I mean, we initially went out into the
market with what we achieved in MMM of getting the
links to the copyright owner sites. That was
rejected, and we dropped it, from even asking for it.

So in some instances, certainly, things
were rejected, and they didn’'t become part of the

deal. In other instances they accepted as part of the
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overall business deal.

Q I'm not trying to be difficult. I wasn’t
asking about what was in their mind. I was asking you
whether after explaining that certain non-financial
terms and conditions were what they were -- and in the
RIAA’s mind they were part of the consideration. My
guestion was, isn’t it true that in most circumstances
with vyour licensees, the reality is that those
non-economic terms and conditions were taken
essentially as is from the RIAA’s form?

MR. GARRETT: I'll object. It'’s asked and
answered.

ARBITRATOR GULIN: Yeah, he certainly
answered that. Your next question was -- I think you
used the term "the vast majority," that you went from
most to vast majority. So I’'ve already got the answer
to the first one. Why don’t we stick with "vast
majority," which I don’t know if he’s going to be able
to quantify or not. You may want to use numbers
rather than those kinds of terms, but it’s up to you.

MR. STEINTHAL: Well, we're going to come

back and go through the agreements, so we’ll just do
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it that way. 1I’1ll just withdraw the question.

Now, I know you tegtified that you didn’t
think that you licensees were unsophisticated, but let
me ask you this question.

Is it your view that the actions of the
companies with whom you did license agreements can
fairly be use as a benchmark for companies that have
multiples more in terms of music use, revenues, and
costs than the group of licensees with whom you did
agreements, excluding only Music Match and Yahoo?

THE WITNESS: I think we believe that the
deals we’ve done are representative of the marketplace
that is the statutory license or that is the group of
companies that are using the statutory license. And
that, therefore, those rates should apply as the
statutory license rate.

BY MR. STEINTHAL:

Q Is it irrelevant to you in giving that testimony
that some of the companies that haven’t done licenses
with you have very different economic circumstances
than the circumstances of the licensees with whom
you’ve done deals? Again, putting aside Yahoo and
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Music Match for the moment.

MR. GARRETT: Can I just ask counsel to
explain what he means by different economic
circumstances here?

MR. STEINTHAL: Multiples more in revenues
and costs of their business operations. How'’s that?

THE WITNESS: I think the basic business
is essentially the same. I mean, there are certainly
economies of scale that apply to, for example,
bandwidth costs and things like that. But -- I mean,
we genuinely feel that the deals we’ve done are
representative of the market.

BY MR. STEINTHAL:

Q And I just want to be really clear here.
Is it your view that if you do deals with a handful of
companies that have revenues of, say, a million
dollars or less a year and music use of X, that those
deals can fairly be used as a benchmark for companies
that have hundreds of millions of dollars in revenues
and have hundreds more times of music performances.

MR. GARRETT: Just so that I'm clear, are

we talking hundreds of millions of dollars of revenues
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from the DMCA webcasting service or is this for their
entire business?

MR. STEINTHAL: For their entire business.

THE WITNESS: The only thing that -- we’ve
always looked at it as what 1is the business of
providing the DMCA-compliant music. And there are
certain economics to that business, certain inputs to
that business, certain prices that go along with those
inputs. And those may change a little bit £from
company to company if one company, as I said, is able
to achieve an economy of scale for bandwidth costs or
something like that. But the business is essentially
the same. And many of the companies we did deals with
had business plans that were similar in terms of what
they hoped to achieve. And the deals that we did with
them were based on those ultimate business plans.

BY MR. STEINTHAL:

Q So if I have your answer right, it doesn’t
matter that a company makes hundreds of millions of
dollars overall. Your focus for similarity purposes
here is on how much money they were making from their
webcasting operation, right?
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A That was the focus of -- 1in our
negotiations, vyes.

Q And your testimony is, in answering my
guestion about the comparability of those companies,
irrespective of their overall sizes, is you should
focus on the size of the webcasting operation, right?

A Say that again. I’'m sorry.

0 Your testimony is that, in terms of
looking at the comparability of the companies, you
want to look at the comparability in terms of size and
scope of revenues and costs associated with just their
webcasting operations, right?

A I think that’s most relevant, ves.

Q Is it your testimony that the
circumstances surrounding the 26 licensees that did
deal with the RIAA are such that they are comparable
to everyone elge out there that has not done webcaster
license arrangements with the RIAA?

MR. GARRETT: I’'m sorry. I don’t want to
keep interrupting here. But are we using
comparability in terms of that the statute uses it,

are we talking about comparability as he understands
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it, or is there another definition that --

MR. STEINTHAL: Fine. Counsel, I’'ll be
more precise.

You’re familiar with the fact that the
statute uses the word "comparable licensees" and
"comparable circumstances," are you not?

THE WITNESS: Yes.

BY MR. STEINTHAL:

Q So your testimony, that the circumstances
surrounding the 26 licensees with whom the RIAA did
deals are comparable, in the manner used by the
statute, to all the other broadcasters and webcasters
that have filed notices of their intent to avail
themselves in the statutory license.

A As a general matter, yes.

Q Well, as a specific matter, are there
entities that vyou wquld agree are not comparable to
the universe of licensees with whom you’ve done deals?

A Ihere may be.

Q As you sgit here today you can’t think of
one, though?

A No.
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0 Now, assume for the moment that some

licensees of vyours desired an RIAA license as a

stepping stone to gain entree to the labels -- the
RIAA member companies -- for non-statutory licenses
and benefits, like servicing. Assume that for a
moment .

Wouldn’t you agree with me that if there’s

a group of licensees, or prospective licensees, that

didn’t care about that -- that didn’t care about an

entree for non-statutory licenses -- and didn’t care

about servicing, that there’'s a difference in the

circumstances between the first group and the second
group?

A Let me try to give you an answer that I

hope answers your question. And it’s the best way

that I can answer it without feeling like I'm giving

an economist opinion, which I don’t think I'm

qualified --
Q Yes or no might do.
A Well, all I know is that everyone we sat

down with looked very seriously at what the rates were

so that they could build a successful business.
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Whether their motivaﬁion to come to the table may have
been servicing or something else, I can’t tell you in
most cases, and certainly don’t feel qualified to give
an opinion as to vyes or no, whether that’s a
comparable circumstance from at least an economic
perspective.

Q Would you agree, though, that those with
the motivation of obtaining an entree for
non-statutory license arrangements and benefits with
RIAA member companies may place a value in the RIAA
license where others might not if they don’t have the
same interest?

A Well, again, we didn’t promise anything to
anybody. We couldn’t. So if they placed a value on
that, I guess it’s a risk that they would be taking.

Q Let me ask you this. Would you agree that
if a given licensee of the RIAA desired an RIAA
license because it wanted certainty as to either the
fee sgituation or its eligibility for the statutory
license because it was in the middle of seeking
funding -- and assume for the moment that the
potential investor said, I’m not interested unless I
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know for sure you qualify for the statutory license
and what the fee is. Assuming that set of
circumstances, wouldn’t you agree that that universe
of companies is in a different set of circumstances in
terms of how it approaches the RIAA for a license from
gsomeone that doesn’t care about raising money at the
time?

MR. GARRETT: 1I'm going to object to the
guestion. I mean, we’re not presenting the witness
here to testify as an economist or even to testify
what the meaning of circumstances are within the
statute here. He’s here to talk about the deals that
he has done, and that’s why he’s here.

CHAIRMAN VAN LOON: The panel is going to
overrule the objection.

THE WITNESS: Can you repeat the question

for me?
MR. STEINTHAL: Sure.
THE WITNESS: Sorry.
BY MR. STEINTHAL:
Q Wouldn’t you agree -- well, let me break

it up in two pieces.
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Agssume for the moment that you have an
RIAA licensee that is seeking funding, and is told by
a potential investor that it’s important for the
licensee to have certainty in terms of either his
eligibility for the statutory license or the fee
structure for the sound recording performances that
it’s going to use. Take that as a given.

Wouldn’t you agree that such a licensee or
group of licensees has different circumstances in
terms of its evaluation of an RIAA license from
entities that have no concern about raising funding or
eligibility issues?

A I think the difference is primarily in the
motivation to come to the table. My experience in
terms of actually negotiating the rates once they were
at the table was not, God, we really need this
certainty; Jjust tell us where to sign. I mean,
everyone of the negotiations we had, or most of the
negotiations we had, went back and forth for several
months. And it was clear to me, at least, that they
were -- the licensees were giving serious thought

about whether the rates could work for their business.
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Q So you would attach no difference in
comparability, for purposes of this statute, between
entities that are under pressure to get a done deal
with the RIAA so that its eligibility for the license
and the fact of its costs are defined compared to
licensees that have no need to get those issues
resolved?

A Nobody we -- none of our licensees ever
told us or indicated that they were under pressure to
sign a license in order to get funding. Some of them
may have said that it was something that was part of
their thinking in sitting down and talking, but nobody
said that we’ve goﬁ to sign this license; What’s the
rate and where do we sign.

Q Let me ask you a different question. You
testified that one of the reasons why the Negotiating
Committee felt that a percentage of revenue structure
was a good structure was because sound recordings --
I think your works were -- are so unique; therefore,
it’s appropriate to become a partner, if you will, in
the webcasting business. Do you remember saying that?

A Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

9567

Q Now, whaf do you mean by they’re so unique
in that context?

A Well, each recording is unique. They’'re
not like widgets. You can’t substitute one for the
other necessarily. If you want to play a channel that
has music by The Beatles and artists that are like The
Beatles, there’s only one Beatles repertoire. So
that’s what I meant.

Q That plainly is a factor with respect to,
I would submit, an on-demand service, where you’re
buying the opportunity to get a performance of one
pliece of music for another piece of music, each of
which, in your words, is unique. But wouldn’t you
agree that that’s a different marketplace than a
blanket 1license, which entitles the user to use
whatever songs are in the RIAA repertoire as long as
it complies with the DMCA performance complement?

A I agree that those are two -- maybe two
different markets, but I don’t think that bears on the
issue of the recordings being unique. I mean, I was
making the comparison as between other inputs, for
example, that a webcaster needs.
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Q Well, why don’t I just ask you this before

we move into the restricted record and the agreement.

That same comment you made is equally

applicable, is it not -- in terms of uniqueness and in

terms of the need to have it for purposes of a

webcasting operation -- to musical works as it 1is
sound recordings?

A No, not entirely. That’s not true.
Webcasters could use the musical works and do what
Muzak doesg, and just hire a band to do it. They don’t
do that. They want the Beatles +version of a
particular musical work.

Q Do you know of any webcaster sitting here
that is operating a service that is Muzak on air?

A No. And that’s because they think the
recordings are unigque. And they want The Beatles, and
they don’t want Joe Schmo’s version of Sergeant
Pepper’s.

Q Well, could they perform the sound
recording to Sergeant Pepper’s without the underlying
right to use the musical work?

A No, they can’t.
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Q And isn’t the composition part of Sergeant
Pepper’s a unique work under the U.S. copyright law
compared to every other composition?

A Yes. I'm just saying it’s not as unique
as the sound recordings.

MR. STEINTHAL: At this point we’re going
to start getting into the licenses and some of the
restricted information. So we can either do that for
a while, and then break, or we can take our lunch
break now. Which ever the panel prefers.

CHAIRMAN VAN LOON: Well, it’s close to
the time for the 1lunch break, so I think we’re
inclined to do that, and then come back.

MR. STEINTHAL: When we’re come back I
think we’re going to do the --

CHAIRMAN VAN LOON: We’ll give you the 112
discussion, first.

MR. STEINTHAL: -- the 122 issue first.

CHAIRMAN VAN LOON: Yes. And there’s two
other matters that we ask you to consider over lunch.
One is, we’ve got a draft invitation letter from Mr.
Garrett. I’m not sure at this point whether it was
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yesterday or the day before, but the one.going out.
And I think you all were going to indicate to us
whether you had any comments on it. We’d like to get
your thoughts and input.

There’s one additional matter we’d ask you
to consider and consult with your colleagues on. And
that is, we want to consider your request that we not
go late this evening. And if we were to adopt that
course of action, could you give us a projection of
when you believe the cross-examination of Mr. Marks
might conclude.

I know that there’s a number of different
parties that have questions they want to ask, but sort
of a sense of a feel.

MR. STEINTHAL: Why don’t I think about it
over the break?

CHAIRMAN VAN LOON: That’s what we’re
saying, that you al; think about it and confer over
the break. And we cén talk about it after lunch.

Mr. Garrett?

MR. GARRETT: Mr. Chairman, just so that

we can be most responsive to you on this 112
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discussion, could you tell us exactly what it is that
yvou would like us to address right here? Do you want
us simply to answer your questions when we come back,
or do you expect us to actually make a presentation?
And if the latter, what is it you would like us to
specifically address?

CHAIRMAN VAN LOON: We were hoping each
side could make a brief presentation along the lines
that Mr. Berz had described, not elaborate or formal,
about 10 minutes or so. Really just outlining for us,
clarifying your position with regard to that, so we
can have it more crisp on our own minds as we go off
in the break period between direct and rebuttal.

ARBITRATOR VON KANN: Speaking for one
panelist only, I was hoping Mr. Berz would explain to
me what aspects of his client service he believes are
subject to the 112(e) license, and you would explain
to me why you think some or none of that is.

CHAIRMAN VAN LOON: And we were
anticipating offering Mr. Berz the opportunity to go
first.

ARBITRATOR GULIN: And speaking for this
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panelist, at this point I have some confusion as to
what we’'re setting a rate for with respect to these
servicesg, and that’s what I want to be clear on. And
then, of course, Mr. Garrett --

CHAIRMAN VAN LOON: As for me, I have no
questions. I just want them to --

Let’s come back, then, at 1:30

MR. GARRETT: I just want to make clear.
I know that I can’t consult with Mr. Marks about his
testimony. But is there any objection to my
consulting with him about the Section 112(e) matter
that is going to be discussed at 1:307

CHAIRMAN VAN LOON: I would think that
that’s appropriate. He hasn’t gone into that or been
cross-examined on that.

MR. GARRETT: Okay.

(Whereupon, a lunch recess was taken at

12:30 p.m., and the matter reconvened at

1:31 p.m.)

CHAIRMAN VAN LOON: I think we’'re on the
record, then, and we’re ready to hear from the

parties’ guidance and help and explanation on the 112
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issue.

MR. BERZ: Chairman Van Loon, my intention
this afternoon is to briefly, but I hope in a
straightforward way, put a circle around what it is we
think is at issue in this proceeding for our clients
in the background music industry. And I think I’'d
like to start with what it is that we think you are
tasked with and we are asking you to set a rate for.
And then, perhaps, talk a little bit about the
justification of this, and, of course, answer your
questions congistent without getting into an
attenuated legal or oral argument.

Essentially, we think this proceeding,
particularly now that the direct case is in, is really
about those ephemeral copies -- those buffer and cache
copieg that Doug Talley, and to a lesser extent, but
Barry Knittel, referred to that are generated in the
course of the delivery of the DBS satellite broadcast
business for these two companies.

As I say, now that we have a sense of the
industry’s case, let me tell you what we don’t think
is in and why.
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We don’t think the home premise, hard
copy, 1f you will, piece of our business is in this
proceeding. And the reason we don’t think it’s in
this case is we have comprehensive agreements, as we
put into the record and described in our briefing, in
our exhibits, that cover, from our point of view --
and I hope the industries -- all of the rights we need
to deliver that unpremised product. So that’s what
we’re about in this proceeding, given the facts and
the evidence that’s in to date.

Beyond that, it’s our view that we’ve got
to look, if you will, at the other end of the statute.
And what we’re talking about here is a performance
right, if you will. And, of course, we don’t have
that obligation; we have an exemption. And we view
all of these ephemeral copies -- these buffer and
cache copies -- as essentially incidental to the
performance as it relates generally to all of these
technologies, but particularly, for purposes of this
proceeding, to the DBS satellite broadcast businesses
that we’ve described and set forth in our briefs and

in the testimony.
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ARBITRATCR VON KANN: So you think it’s
only with respect to the portions of the business that
involve the use of satellites?

MR. BERZ: Correct. Because as I said, we
believe we have comprehensive agreements that already
deal with all aspects of our unpremised businesses.

CHAIRMAN VAN LOON: And just to clarify on
that, there was testimony about some of the economic
arrangements already in place. And so the ephemeral
rate that you proposed would be added on to that as
opposed to substitute it for that.

MR. BERZ: Yes. But, of course, our plea
to the panel, our prayer for relief, is zero. We did
put in our pleading that if the panel felt compelled
that it had to issue a rate, we put in a $25,000
figure. But I want to make clear that at the end of
the day, fhat amount represents the high side based on
a variety of different kinds of experiences that
aren’t necessarily tied to this DBS satellite program;
to come up with a number that’s the maximum that the
clients feel they’d be willing to put forward. And,
again, it was predicated on the notion that the panel
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